





Memo

To:  Honorable Mayor and Town Council

Thru: Virginia Egger, Town Manager

Scott Wright, Finance Director @35/
;?

Legal: Eric Heil, Town Attorney

From: Kelly Huitt, Budget Analyst
Date: December 5, 2012
Re:  MTRIP 2013 Contract

Summary:

Attached is the 2013 MTRIP Destination Client Agreement for approval. This contract
contains the same reports that have been provided for 2012 including: the Mountain market
Intelligence Pack, Reservation Activity Outlook Report, Multi-Destination Comparative
Report, and the Reservation Activity Outlook: Destination Executive Summary.

Previous Council Action:

At the February 14" meeting the Council voted to approve the 2012 MTRiP Destination
Client Agreement. The initial 2012 Economic Development program appropriation of
$10,000 for MTRiP was amended to $17,850 in order to satisfy the contract, which included
$4,025 in startup fees. The additional appropriation was transferred from Contingency funds
in the Economic Development program.

Financial Implications:

The Town’s financial obligation for this agreement is four quarterly payments of $3,456.25
totaling $13,825. Currently, $9,525 has been appropriated in Economic Development for
MTRIP expenses in the 2013 Budget. Originally it was thought the startup fees were part of
the $13,825 and the budget amount was reduced to $9,525. However, and unfortunately, it
has since then been discovered that these fees were not included in that amount, thus there isa
shortfall for this contract payment $4,300. It is proposed that this will need to be addressed
with a budget amendment in 2013.

Town Manager Comments:
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Attachments:

A - MTRIP Destination Client Agreement
B - Attachment A — MTRIiP Products and Services
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MOUNTAIN RESEARCH

MTRIP Destination — Client Agreement

This describes an Agreement between the Mountain Travel Research Program, LLC (MTRIiP) and
Town of Avon (Client or Town) and its member participating properties (Client-Properties), together
Subscribers.

The Client’s execution date of this Agreement becomes the effective date and provides for the start
of service on January 1, 2013 resulting in the first monthly for data as of January 31, 2013 and will
continue on for 12 months (12 report cycles), ending with a report based on data as of the end of
December, 2013 and delivered in the month thereafter, unless otherwise modified or terminated in
accordance with the provisions of this Agreement.

MTRIP Services and Responsibilities: MTRIP will:

1. Produce and deliver those products, services, reports and related work product (together
Services) as are further described in “Attachment A — Included Products and Services”.

2. Provide systems and procedures to be used in the collection, aggregation and subsequent
reporting of the related Services and assist Client in their recruitment, training, startup and ongoing
support of participating Client-Properties and their designated representatives.

3. Distribute results to Clients, Client Representatives and Client-Property designated
representatives (collectively Subscribers) by way of a secure web portal to which authorized
representatives of Individual Subscribers will be provided secure access via individual subscriber
logons, the quantity and type of which are described in Attachment A.

Client Responsibilities: Client will:
1. Pay MTRIP a total of $13,825 as established in Attachment A, payable as follows:

o Initial payment 25% ($3,456.25) is due upon execution of this Agreement or start of
service, whichever is sooner.

o The balance will be paid in equal quarterly payments of $ 3,456.25 by the first day of
each calendar year quarter (4/1/13, 7/1/13 and 10/1/13) through the conclusion of the
Agreement. Fees are exclusive of any/all applicable taxes, business licenses, or other
fees, that are or may be required.

o Any/all additional work requested by Client and not already included in this Agreement,
will be performed, subject to pre-existing commitments, and at standard rates, terms and
conditions. Note: written confirmation by way or two-way email, strongly advised at a
minimum, to avoid misunderstanding.

2. Assign a Designated Representative in the person of Kelly Huitt of the Town of Avon (Client
Representative) to serve as primary contact for contract administration and Client’s performance of
the responsibilities described herein.

3. Maintain responsibility for the assignment of Individual Subscriptions to all Subscribers, all
consistent with and not to exceed the total number of Individual Subscriptions authorized.
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MOUNTAIN RESEARCH

4. Recruit Client-Properties and assist in their training and startup, then oversee ongoing Client-
Property data submission (in accordance with MTRiP procedures).

5. Actively promote Client-Property participation and adherence to MTRIiP’s data submission
protocols toward the common objective of data set integrity and participation by other comparative
destinations, all mindful that MTRIP is a co-operative industry program, whose value increases with
broader participation.

Confidentiality and Distribution:

1. All data provided by Client-Properties will be treated as Confidential Information, not to be
published or distributed unless/until aggregated with other similar data and undistinguishable as a
result, where upon MTRIP may use/distribute the resulting data as it chooses and at its sole
discretion, including without limitation, multi-property competitive views, destination comparative
reports, and any other custom segment reports, provided only that resulting data is limited to MTRiP
Subscribers and not otherwise made public.

2. All MTRIP Subscribers acknowledge and agree that all information, reports and related data
posted within the MTRIiP web portal and provided by MTRIP is CONFIDENTIAL INFORMATION, to
which access is restricted to Subscribers in good standing by way of confidential and proprietary log
in and who understand and agree that reproduction, distribution or sharing of this CONFIDENTIAL
INFORMATION is STRICTLY PROHIBITED and enforceable by law excepting only when specific
written agreement provides otherwise.

Terms and Conditions:
1. Billing Procedures:

A. Fees related to this Agreement are due and payable as described in the Client
Responsibilities section of this Agreement and become delinquent if not received within 30
days of invoice date. Delinquent payments are subject to interest charges at 1.5% per month
until received

B. Expenses will be those reasonable out-of-pocket costs incurred by MTRIiP and/or its agents,
during the performance of this Agreement and are billed monthly as incurred. i) Travel costs
include meal reimbursement, lodging, air, rent car, and personal car use from MTRIP’s
corporate offices or that of the designated contractor. ii) Other office costs, including phone,
air freight, and Internet and/or web conference fees are treated as part of MTRiP’s standard
costs of business and will not be treated as expenses, excepting by prior written agreement.
i) Travel Time will be charged at MTRIP's standard rates and treated as travel related
expenses, unless otherwise agreed upon.

2. Modification: This Agreement may not be modified or extended excepting by mutual agreement.

3. Termination: This Agreement may be terminated by either Client or MTRIP upon thirty (30) days
written notice to the other party.

4. Independent Contractor: MTRIiP and the Client shall be considered independent contractors.
Neither MTRIiP nor the Client is an employee, agent, joint venturer or partner of the other entity. Nothing
shall be interpreted as creating an employment relationship between or among MTRIP and the Client.
MTRIP shall have control of the manner and means by which its services are provided to the Client
subject to the terms and provisions of this Agreement.
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MOUNTAIN RESEARCH

5. Governing Law, Venue, and Enforcement: This Agreement shall be governed by and interpreted
according to the law of the State of Colorado. Venue for any action arising under this Agreement
shall be in the appropriate court for the City and County of Denver, Colorado. To reduce the cost of
dispute resolution and to expedite the resolution of disputes under this Agreement, the Parties
hereby waive any and all right either may have to request a jury trial in any civil action relating
primarily to the enforcement of this Agreement. The Parties agree that the rule that ambiguities in a
contract are to be construed against the drafting party shall not apply to the interpretation of this
Agreement. If there is any conflict between the language of this Agreement and any exhibit or
attachment, the language of this Agreement shall govern.

6. Dispute Resolution: Any disputes arising out of this Agreement shall be subject to arbitration. As a
pre-condition to the filing of any such arbitration, all claims, disputes, and other matters in question
between the parties to this Agreement arising out of or relating to this Agreement concerning a
breach thereof, shall first be submitted to non-binding mediation prior to initiation of any arbitration
unless the parties mutually agree otherwise. The cost of said mediation shall be split equally
between the parties. This Agreement to mediate shall be specifically enforceable under the
prevailing laws of the State of Colorado. The parties agree that any disputes concerning the terms
and conditions of this Agreement that cannot be resolved after consultation and discussion between
the parties or by mediation shall be submitted to binding arbitration through either the American
Arbitration Association or the Judicial Arbiter Group in accordance with commercial arbitration rules and
the Colorado Arbitration Act, with the tribunal being selected by the party filing the demand for
Arbitration.. Any such arbitration shall be conducted at Denver, Colorado. The parties shall select one
mutually agreeable arbitrator from the candidates available through the arbitration tribunal. The
arbitrator shall have the power to grant interim and injunctive relief, provided that any party may
apply to any court of competent jurisdiction to enjoin a breach of confidential information
obligation(s). Judgment upon the award rendered by the arbitrator may be entered into any court
having jurisdiction. In connection with any dispute, the prevailing party shall be awarded and shall
recover from the other non-prevailing party all costs and expenses, including reasonable attorney's
fees, as may be incurred.

7. General Provisions: This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective personal representatives, successors and assigns. This Agreement and
Attachments hereto embodies the entire understanding and agreement between the parties concerning
the subject matter hereof and supersedes any and all prior negotiations, understandings or agreements
concerning the subject matter hereof.

8. No Waiver of Governmental Immunity: Nothing in this Agreement shall be construed to waive, limit,
or otherwise modify any governmental immunity that may be available by law to the Town, its officials,
employees, contractors, or agents, or any other person acting on behalf of the Town and, in particular,
governmental immunity afforded or available pursuant to the Colorado Governmental Immunity Act,
Title 24, Article 10, Part 1 of the Colorado Revised Statutes.

9. Affirmative Action: MTRIP will not discriminate against any employee or applicant for employment
because of race, color, religion, sex or national origin. MTRIP will take affirmative action to ensure
applicants are employed, and employees are treated during employment without regard to their race,
color, religion, sex or national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship.
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MOUNTAIN RESEARCH

10. Article X, Section 20/TABOR: The Parties understand and acknowledge that the Town is subject to
Article X, § 20 of the Colorado Constitution (“TABOR"). The Parties do not intend to violate the terms
and requirements of TABOR by the execution of this Agreement. It is understood and agreed that this
Agreement does not create a multi-fiscal year direct or indirect debt or obligation within the meaning of
TABOR and, therefore, notwithstanding anything in this Agreement to the contrary, all payment
obligations of the Town are expressly dependent and conditioned upon the continuing availability of
funds beyond the term of the Town's current fiscal period ending upon the next succeeding December
31. Financial obligations of the Town payable after the current fiscal year are contingent upon funds for
that purpose being appropriated, budgeted, and otherwise made available in accordance with the rules,
regulations, and resolutions of Town of Avon, and other applicable law. Upon the failure to appropriate
such funds, this Agreement shall be terminated.

11. Employment of or Contracts with lllegal Aliens: MTRIP shall not knowingly employ or contract with
an illegal alien to perform work under this Agreement. MTRIP shall not contract with a subcontractor
that fails to certify that the subcontractor does not knowingly employ or contract with any illegal aliens.
By entering into this Agreement, MTRIP certifies as of the date of this Agreement it does not knowingly
employ or contract with an illegal alien who will perform work under the public contract for services and
that the contractor will participate in the e-verify program or department program in order to confirm the
employment eligibility of all employees who are newly hired for employment to perform work under the
public contract for services. MTRIP is prohibited from using either the e-verify program or the
department program procedures to undertake pre-employment screening of job applicants while this
Agreement is being performed. If MTRIP obtains actual knowledge that a subcontractor performing
work under this Agreement knowingly employs or contracts with an illegal alien, MTRIP shall be
required to notify the subcontractor and the Town within three (3) days that MTRiP has actual
knowledge that a subcontractor is employing or contracting with an illegal alien. MTRIP shall terminate
the subcontract if the subcontractor does not stop employing or contracting with the illegal alien within
three (3) days of receiving the notice regarding MTRIP's actual knowledge. MTRIP shall not terminate
the subcontract if, during such three days, the subcontractor provides information to establish that the
subcontractor has not knowingly employed or contracted with an illegal alien. MTRIP is required to
comply with any reasonable request made by the Department of Labor and Employment made in the
course of an investigation undertaken to determine compliance with this provision and applicable state
law. If MTRIP violates this provision, the Town may terminate this Agreement, and MTRiP may be
liable for actual and/or consequential damages incurred by the Town, notwithstanding any limitation on
such damages provided by such Agreement.

12. Ownership of Documents: The reports/services produced by MTRIP (per Attachment A) pursuant
to this Agreement shall become property of the Town of Avon upon delivery and shall not be made
subject to any copyright unless authorized by the Town. Other materials, methodology and proprietary
work used or provided by MTRIP to the Town not specifically created and delivered pursuant to the
Services outlined in this Agreement may be protected by a copyright held by MTRiP and MTRIP
reserves all rights granted to it by any copyright. The Town shall not reproduce, sell, or otherwise make
copies of any copyrighted material, subject to the following exceptions: (1) for exclusive use internally
by Town staff and/or employees; or (2) pursuant to a request under the Colorado Open Records Act, §
24-72-203, C.R.S., to the extent that such statute applies; or (3) pursuant to law, regulation, or court
order. MTRIP waives any right to prevent its name from being used in connection with the Services.
Town shall not provide, release or disclose Confidential Information as defined under Confidentiality
and Distribution above unless ordered to do so by a court with jurisdiction. Upon receiving any
request under the Open Records Act or the Open Meetings Law for access or disclosure of public
records or confidential information, Town shall furnish to MTRiP prompt written notice of such request
no later than two business days after the date of receiving the request along with a copy of the records
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MOUNTAIN RESEARCH

or information request. Prior to allowing access to or disclosure of any Confidential Information
pursuant to a request under the Open Records Act or the Open Meetings Law, Town shall: (a) consult
with MTRIP regarding whether an exemption from access or disclosure is available under the Open
Records Act or the Open Meetings Law, as applicable but any such consultation shall not be construed
to create an attorney-client or other relationship among Town or any of its attorneys, employees or
agents and any MTRIP attorneys, employees or agents and (b) give MTRiP a reasonable opportunity,
but not less than two (2) business days after receipt by the MTRIP of the above-referenced notice
from Town of a request, to assert any claimed exception or exemption from access or disclosure under
the Open Records Act or the Open Meetings Law, as applicable, and cooperate with the Providing
Parties in their assertion of any such claimed exception or exemption.

13. No Waiver of Rights: A waiver by any Party to this Agreement of the breach of any term or
provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach by
either Party. The Town’s approval or acceptance of, or payment for, services shall not be construed to
operate as a waiver of any rights or benefits to be provided under this Agreement. No covenant or term
of this Agreement shall be deemed to be waived by the Town except in writing signed by the Town
Council or by a person expressly authorized to sign such waiver by resolution of the Town Council of
the Town of Avon, and any written waiver of a right shall not be construed to be a waiver of any other
right or to be a continuing waiver unless specifically stated.

14. Binding Effect: The Parties agree that this Agreement, by its terms, shall be binding upon the
successors, heirs, legal representatives, and assigns.

15. Limitation of Damages: The Parties agree that MTRiP’s remedies for any claims asserted against
the Town shall be limited to proven direct damages in an amount to exceed amounts due under the
Agreement and that Town shall not be liable for indirect, incidental, special or consequential damages,
including but not limited to lost profits

16. No Third Party Beneficiaries: Nothing contained in this Agreement is intended to or shall create a
contractual relationship with, cause of action in favor of, or claim for relief for, any third party, including
any agent, sub-consultant or sub-contractor of MTRIP. Absolutely no third party beneficiaries are
intended by this Agreement. Any third-party receiving a benefit from this Agreement is an incidental
and unintended beneficiary only.

17. Survival of Terms and Conditions: The Parties understand and agree that all terms and conditions
of the Agreement that require continued performance, compliance, or effect beyond the termination
date of the Agreement shall survive such termination date and shall be enforceable in the event of a
failure to perform or comply.

18. Assignment and Release: All or part of the rights, duties, obligations, responsibilities, or benefits set
forth in this Agreement shall not be assigned by MTRIP without the express written consent of the Town
Council for the Town of Avon. Any written assignment shall expressly refer to this Agreement, specify
the particular rights, duties, obligations, responsibilities, or benefits so assigned, and shall not be
effective unless approved by resolution or motion of the Town Council for the Town of Avon. No
assignment shall release the Applicant from performance of any duty, obligation, or responsibility unless
such release is clearly expressed in such written document of assignment.

19. Severability: Invalidation of any of the provisions of this Agreement or any paragraph sentence,
clause, phrase, or word herein or the application thereof in any given circumstance shall not affect the
validity of any other provision of this Agreement.
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MOUNTAIN RESEARCH

EXECUTED as of , 2012
CLIENT: MTRIP:
TOWN OF AVON MOUNTAIN TRAVEL RESEARCH
PROGRAM, LLC,
By: By:
Mayor Ralf Garrison, Director
Attest:
Town Clerk

Approved as to Form:

Town Attorney

Attachment: Billing Information
Attachment A: Products and Services - Included Attachment Billing Information
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MOUNTAIN RESEARCH

ATTACHMENT: BILLING INFORMATION

Invoices are to be sent to the attention of :

Billing Information: Send Invoice by: Email/PDF Postal Mail
Contact Email Address: Phone
Client Name:

Email Address:

Mailing Address:

(PO Box or Street Address)

City: State/Province:

Country:
Zip/Postal Code:
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MOUNTAIR RESEARCH

ATTACHMENT A - MTRIP PRODUCTS AND SERVICES

This serves as an Attachment to the related Contract for Services and further describes products and
Services (indicated with a Y in the box to its left) that are being provided with this Agreement. The prices,
terms and conditions described below are based on a total number of up to 11 Subscribers, including up to 2
for Client/Client Representatives (for Town staff), and up to 9 for data submitting Client-Properties (Client

Properties to be provided additional logins for their authorized data submitters by separate agreement in their
respective Property Profiles).

1. MARKET INTELLIGENCE PRODUCTS: Designed to deliver “what you ought to know" about the
mountain travel marketplace, components include, broad economic data, Travel/Tourism news, a Library of
destination travel data, and expert interpretation by way of monthly Market Briefing and occasional webinars,
available individually or bundled in a package, as further described below. MTRIP offers a broad
travel/tourism market program based on “what you ought to know”, that starts with a foundation market data
set, collected by MTRIP analysts and posted regularly on the MTRiP web portal.

e 1.1 Econometrics: A family of national and local economic and travel indicators as well as
comparative sales/lodging tax and airport enplanement data, collected and updated monthly from
publically available sources and presented via a summary dashboard from MTRIiP’s secure web
portal. Updated monthly as data becomes available.

Price: $

¢ 1.2 Mountain Travel Briefing A monthly narrative summary of MTRIP Travel News Talker,
Econometrics and MTRIP “industry-wide” metrics, provided in narrative summary format, with expert
interpretation and supporting economic indicator dashboard graphic.

Price: $ ..

¢ 1.3 Mountain Market Intelligence Pack: Create a full package of market intelligence with the
Pack, which adds the following:

o Travel News Talker: A synopsis of current economic and mountain travel news, edited for
the destination mountain travel industry marketing and management from publicly available
sources, updated regularly and posted on MTRIiP’s secure web portal.

o Library: MTRIP collects articles, reports and other market intelligence along with copies of
various MTRIP presentations, in the MTRIP Subscriber Library.

o Market Update Deep Dive Webinars: Provide quarterly strategic assessment and
interpretation of market conditions and trends. For Subscribers Only.

o Note: Components of the Pack are provided at no additional cost, but are expected to evolve
to meet market and subscriber needs and are subject to change or discontinuation without
further notice.

Price: $1,950

Note: Distribution Rights: The Mountain Market Intelligence Pack is only available to individual
Subscribers up to the number of subscribers listed above.

2. RESERVATION ACTIVITY OUTLOOK REPORT SET: Client-Property data is collected at a
monthly level of granularity and aggregated to create a destination-wide monthly report set of paid
lodging reservation activity and related revenue, the results of which are posted on MTRIP’s secure
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MOUNTAIN RESEARCH

web portal on a monthly basis. Several report configurations are available.

2.1 Reservation Activity Outlook (RAO) Report. The number of available units, room nights and
related revenue are collected, from which Occupancy average daily rate (ADR), and revenue per
available room night (RevPAR) are calculated. Results are then aggregated in a report format that
provides graphic summaries, charts and supporting tables of business on the books for the forward
looking 6 months and total business for the trailing 6 months. Current year data is overlaid against
previous year-to-date and previous seasons-end data, when sufficient data exists. Three views of
the resulting data are provided in chart form with supporting tables, including 6 month forward-
looking view, fixed winter view (Nov. — Apr.), and fixed summer view (May — Oct.). Additionally,
pacing of current year vs. previous year reservation activity is provided in chart and detailed table
view. From this information, destinations can track their performance against their previous history
and properties can see how the aggregate of others properties in their destination are performing.
Distribution rights include all Subscribers. . Annual Price: $6,750 per year.

Note: Additional Client-Property data submission licensing is available in increments for an
additional fee.

2.2 Multi-Destination Comparative Report (MDC): A destination-wide view of paid occupancies is
created from data provided as part of the RAO (2.1) report, the result of which is displayed against
all other individual participating MTRIP destinations (which are kept anonymous) in bar chart format,
in both current year occupancy and year-over-year comparative change. A third report shows
Average Daily Rate in similar format and also includes the trailing months and forward —looking 6
months. Distribution rights include all Subscribers. Annual Price: $2,350 subject to participation
in the RAO (2.1) above, and under the same terms and conditions.

2.3 Custom Multi-Destination Comparison — Comp Set: A similar iteration to the MDC described
below up allows the Client to select 4 other destinations (which are kept anonymous) to compare
their own destination level data to instead of the full MTRIP “universe” of destinations. Price:

$ for 12 monthly reports. Note: Participation in standard MDC (2.2) is required.
Distribution Rights: The Multi-Destination Comparative Report is only available to individual
Subscribers.

2.4 Multi-Destination Comparison - Enhanced: A similar iteration in the same format of the above
described MDC, but including identification of individual participating destinations. This report is
customizable and allows for the Client to select among up to 5 other participating destinations (list
available upon request) or related comparative destination types, the results of which provides a
much broader and deeper comparison. Annual Price: Based on a fixed fee of $500 for each
destination that is disclosed (maximum of 5). Note1: Participation in standard MDC (2.2) is
required. Note2: Participating Client destination data use is included as part of the terms of this
Agreement.

2.5 Reservation Activity Outlook: Destination Executive Summary: One page synopsis of the
monthly RAO reporting detail provided in executive summary format with graphic illustration and
narrative explanation. This report is intended for broader distribution to community stakeholders,
tourism dependant businesses and (optionally at the discretion of the Client) the general public and
includes related distribution rights. Annual Price: $2,775
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MOUNTAIN RESEARCH

Distribution Rights: The Destination Executive Summary includes unlimited distribution rights (i.e.
general public and press) at the discretion of the Client.

3. DAILY OCCUPANCY REPORT SET

This report set is best suited to monitor overall resort occupancy of all guests (paid and unpaid), based
on an aggregation of the advanced reservation data (at a daily level of granularity), from all reporting
Client-Properties on (at least) a monthly basis, and more frequently upon agreement.

3.1 Daily Occupancy Report (DOR): The standard DOR reports shows the result at a daily level of
granularity, in line chart format and includes previous year-to-date and previous year actual data
when sufficient data exists, then depicts percentage change of current year to previous year
occupancy, and net pacing change since the previous report, and is presented in line chart format
and includes 4 views of the resulting data, including i) a 12 month view including 6 months forward
looking and trailing 6 months. ii) fixed winter season: November — April, iii) a fixed-season view of
the summer season, May — October, iv) a short-view of the upcoming 45 days of occupancy in bar
chart format. Annual Price: $10,500 per year.

DOR Startup — One Time: For first time Clients a one-time startup fee will be charged to cover
time/costs related to the determination and creation of appropriate data collection methodology, and
varies by the number of Client-Properties and their automation. Due to the volume of data, MTRIP
works with participating properties to determine the best method for data collection, during the
startup phase, then incorporates the same in the ongoing reporting process. Startup Price: $2,000
(One time only).

Distribution Rights: The Daily Occupancy Report, in its entirety, is only available to Subscribers.

3.2 Report for Retailers (45 day short-view) Distribution: This report depicts occupancy for the
forward looking 45 days in bar chart format and displays occupancy for the current year and the
previous year. While access to this report is included in the DOR (page 5) this option allows for
further distribution than the DOR allows. The Report for Retails will be provided in a separate PDF
and allow for limited distribution to retail community and/or Client constituents. Annual Price:
Included in DOR pricing

3.3 DOR Comparative Overlay. Daily Occupancy Reports from all MTRIP participating MTRiP
destinations are aggregated together to create an “industry-wide” report, in similar format/views as
the Daily Occupancy Report (3.1). Then several additional reports are included that overlay an
individual destination data against the MTRIiP participant aggregate, and including an additional
report showing year-over-year percentage change between the subject resort and the MTRIP
participant set. Annual Price: $3,250 per year. Note: Participation in the DOR report (3.1) is
required. Distribution Rights: The DOR Comparative Overlay is only available to individual
Subscribers.

SPECIAL REPORTS

4.1 School Break Calendar: Includes the dates of major school break periods of 270 public
school districts and 280 four-year colleges and universities across the country. Data is provided
in a tabular view with a listing of each college, university and school district with location school
(state) and student population. A graphic representation is also included that depicts public
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MOUNTAIN RESEARCH

school districts and college/universities separately. Report will be provided in PDF format and is
available by June 1% for the upcoming school year. Price: for 2013/2014 school year.
Distribution Rights: The School Break Calendar distribution is limited to staff within the Client
organization.

e 4.2 School Break Calendar — Top 20 Markets: Subset of the above with up to 20 Destination
Marketing Areas selected by Client. The report is presented in same manner as described
above. Report will be provided in PDF format and is available by June 1° for the upcoming
school year. Price: $ for 2013/2014 school year. Distribution Rights: Distribution is
limited to staff within the Client organization.
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MOUNTAIN RESEARCH

5. OPTIONAL A LA CARTE PRODUCTS AND SERVICES: The value of market and research
data is increased as data moves to information, then knowledge, then strategies that produce
results. MTRIP analysts can help with interpreting and applying the data.

+ 5.1 Personal Presentations: MTRIP analysts offer presentations of MTRIP data, along with related
industry overview and expert interpretation. Optional in-person or virtual presentations available. In-

person presentations are inclusive of travel expenses and travel time. Price: In-Person

Presentation: $ /presentation (plus related travel expenses)/Virtual Presentation:
$ /presentation. Number of presentations: In-person, ___ Virtual. Total Price:
s

e 5.2 Comparative Analysis and Assessment: With data provided by Client at a property level,
MTRIP will conduct two seasonal comparisons of reservation activity data, comparing Client

occupancy data against MTRiP RAO data. Targets will be but will be made available
at Client’s request. Results will be a tabular comparison of MTRIP data against Client-provided data

and indications of percent change of current vs. previous year-to-date data. Note: Because most/all
reporting metrics differ as do the report objectives, no specific correlation is inferred’; an
understanding of the differences and their relationships is the expected outcome by MTRIP. Price:

$ per year

o 5.3 Other Expert Interpretation and Application: MTRIiP is committed to assisting clients as they

see fit and is conditionally available on a time and materials basis, subject to pre-existing
commitments. Prices are based on standard hourly rates or bid upon request.

TOTAL PACKAGE PRICE (1 Year Agreement): $13,825/year.
*Additional savings available for multi-year agreements

All MTRIP Subscribers (including specifically Clients, Client-Properties) acknowledge and agree that
all information, reports and related data posted within the MTRIP web portal and provided by MTRIP
is CONFIDENTIAL INFORMATION, to which access is restricted to Subscribers in good standing by
way of confidential and proprietary log in and who understand and agree that reproduction,
distribution or sharing of this CONFIDENTIAL INFORMATION is STRICTLY PROHIBITED and
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MEMORANDUM

& PLANNING, LLC

TO: Honorable Mayor Carroll and Town Council Members
CC: Virginia Egger, Town Manager

THRU: Eric Heil, Town Attorney

FROM: Meredith Van horn, Assistant Town Attorney

RE: Cortina Real Property Transfer Tax Appeal

DATE: December 5, 2012

Summary: Mr. Eustaquio Cortina submitted a Real Property Transfer Tax Exemption
Application (“Application”) seeking an exemption under Avon Municipal Code (“AMC”)
§3.12.060(5) for the transfer of 3000 Eaglebend Drive, #14 (“Property”) from 9 Vail
Road 2A LLC (“LLC”) to himself. Our office approved a 50% RETT exemption on
October 23, 2012 based upon documentation we received which indicated that Mr.
Cortina was the 50% owner of the Property. Mr. Cortina submitted an appeal pursuant
to the AMC on November 5, 2012. Our office did not have sufficient documentation to
verify that Mr. Cortina was a 100% owner of the Property and the documents show that
the LLC was dissolved in 2010. Mr. Cortina had submitted additional documentation in
response to our requests, including a signed statement from the other member owner of
the LLC that Mr. Cortina owned 100% of the LLC as of 2008.

Although it appears Mr. Cortina is the 100% owner of the Property, the incomplete
LLC paperwork concerning transfer of ownership interest, dissolution of the LLC twenty
months prior to the transfer, and anecdotal information indicating ownership does not
meet the criteria for which our office believes is necessary to find that the Application
qualifies for exemption. However, it also appears that the information demonstrates
that, despite these irregularities, Mr. Cortina was the owner of the 100% owner fo the
Property at the time of transfer because the LLC did not even exist at the time of the
transfer in June, 2012 from the LLC to Mr. Cortina individually and there is no evidence
indicated that any consideration was paid to the other member of the LLC related to the
transfer of the Property from the LLC to Mr. Cortina individually. Therefore, the transfer
appears to meet the spirit and intent of the applicable exemption.

Our office does not have a recommendation to approve or disapprove this appeal.
Our office believes the allowance of a 50% exemption and disallowance of a 50% of the
requested exemption is legally defensible. Finally, our office does not believe that
approval of the appeal (thereby granting the requested exemption) would establish any
negative precedence for the Town of Avon’s ability to impose, administer, collect and
enforce real estate transfer taxes.

There is considerable paperwork. We ask that you draw your attention to the (1)
application, (2) the October 9, 2012 letter from Mr. Cortina also signed by Mr. Banos
stating that Mr. Cortina owns 100% of the LLC and Property, (3) the Statement of
Dissolution filed with the Secretary of State on September 16, 2010, (4) the Affidavit of

Heil Law & Planning, LLC Office: 303.993.4608
2696 South Colorado Blvd., Suite 550 Fax: 720.836.3337
Denver, CO 80222 E-Mail: meredith@heillaw.com
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Mr. Cortina signed August 8, 2012, and (5) Quit Claim deed transferring the Property
from the LLC to Mr. Cortina dated June 25, 2012.

AMC §3.12.060(5) Exemption: AMC §3.12.060(5) states “Transfers made pursuant to
capital investment, reorganization, merger, consolidation, liquidation, dissolution or
termination of corporations, partnerships, limited liability companies, trusts or other
business entities recognized in Colorado for no consideration other than acquisition or
cancellation or surrender of stock or percentage ownership interest in such business
entity, to the extent that the relative ownership interest of such persons in the real
property or in the percentage ownership of the business entity are the same after the
transfer as immediately before the transfer and there is no monetary consideration for
that portion of the transfer.” Under this exemption the applicant must demonstrate that
the proportionate individual ownership interest in the legal entity is the same as the
proportionate individual ownership interest in the property after transfer from the legal
entity to the individual.

The Application: This Application was submitted to request an exemption of the RETT
on the transfer of the Property from the LLC to Mr. Cortina individually. The LLC was
dissolved in 2010. Mr. Cortina submitted various documents seeking to demonstrate
that he 100% of the LLC before the transfer. The supporting documentation submitted
with the Application is attached as Exhibit A.

The documentation provided demonstrated that prior to the transfer Mr. Cortina
owned 50% of the LLC, which owned 100% of the property, but that after the transfer
Mr. Cortina owned 100% of the Property individually. This entitled Mr. Cortina to a
partial exemption of 50% of the real estate property tax. The real property transfer tax
due with the 50% exemption is $6,140.00. Our office mailed a partial denial letter on
October 23, 2012, which is attached as Exhibit B.

Appeal: Pursuant to AMC §3.12.070(d), any person whose claim of exemption is
denied may appeal such decision to the Town Council within 30 days of transmittal of
the decision of the Town Manager. On November 5, 2012 Mr. Cortina, through his
attorney, submitted a timely appeal. The appeal documents are attached as Exhibit C.

Conclusion: We believe that the partial denial of the exemption is legally defensible,
but that should the Town Council seek to approve Mr. Cortina’s appeal there will be no
detriment to the Town. We believe that Mr. Cortina did in fact own 100% of the Property
at the time of the transfer from the LLC to Mr. Cortina in June of this year, but that Mr.
Cortina did not retain the proper records demonstrating the transfer of 49% membership
ownership of Mr. Banos to Mr. Cortina in 2005 and the transfer of the remaining 1%
membership ownership interest of Mr. Banos to Mr. Cortina in 2008 and the LLC did not
exist as a legal entity at the time of transfer in 2012 due to its dissolution in 2010.

Thanks, Meredith



Memo

To:  Honorable Mayor and Town Council

Thru: Virginia Egger, Town Manager Initials
Legal: Eric Heil, Town Attorney g_)
From: Scott Wright, Finance Director

Date: December 5, 2012

Re:  Eaglebend Dowd Affordable Housing Corporation Request

Summary:

As you may recall, last June the Town approved a written request from Gerry Flynn with
Polar Star Properties, and the president of Eaglebend Dowd Affordable Housing Corporation,
to defer payment of a bond issuance fee due the Town in 2011 in the total amount of $10,697.

Last week the Town received another request from Eaglebend Dowd for continued deferral of
the 2011 fee and additional deferral of the fee for 2012, which would be in the amount of
$10,472.

In his memorandum to the Town (attached) Mr. Flynn explains the nature of this request and
his plan for restoration of the payments based on a planned refinancing in 2013. Mr. Flynn
will be present at the Town Council meeting to answer any questions.

Discussion:

Until last year Eaglebend Dowd has been diligent in making their payments. This payment to
the Town is based upon the Town sponsorship of the Eaglebend Dowd bonds in 2003 and is
based upon .125% of the remaining principal balance of the bonds. The current bonds mature
in 2018.
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Proposed Motion:

If Council if amenable to this request, action can be in the form of a motion, as follows:
“Move to approve request by Eaglebend Dowd Affordable Housing Corporation to continue
deferral of payment of the 2011 bond issuance fee in the amount of $10,697 for an additional
one year, and approve new request to defer payment of the 2012 bond issuance fee in the

amount of $10,472 for one year,” M AUTHIRERZ E Teups AMnn Alede

Town Manager Comments: ¥ 76on ATte I-Nd’y Yo R&EVIEW AND
EXECTE THE NECESSAREY DOCUMmEN TAT Ion
To EFFECTUATE THE REAVESTED DETLIRAL .

Attachment:
A — Letter to Town of Avon, c/o Scott Wright from Eaglebend Dowd Affordable Housing Corp.
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Eaglebend Dowd Affordable Housing
Corporation

To: Town of Avon, c/o Scott Wright

From: Eaglebend Dowd Affordable Housing Corp (dba Kayak Crossing)
Gerry Flynn, President

Date: December 4, 2012

Re: Request for deferral of Issuer Fee

As you already know, Kayak Crossing encountered some financial difficulties in
2010 and 2011. These difficulties have continued into 2012, primarily due to the
effect the general economic conditions of the valley have had on the rental
market. Four major events originally contributed to these financial challenges:

1. A catastrophic flood in late 2009 resulting from a failed fire sprinkler
system fitting. One building was out of service for most of the 2009/2010
winter.

2. A lease default by a failed corporate lessee resulting in several months of
unplanned vacancy in 2010.

3. Mold mitigation costs incurred in 2010 largely exhausted Kayak’s capital
reserves.

4. Master Lease nonrenewal by Colorado Mountain Express in late 2010.
CME had leased 50% of the property since its completion in 1999. New
owner of CME drastically cut back on its housing inventory for 2010/2011.

These events contributed to a significant number of short term seasonal leases
during the winter of 2011 and 2012. The property was in a transitional period as
we refilled vacated units with year round tenants. In order to accomplish this,
significant incentives for full year leases were offered and rental rates were
reduced to reflect those rental market realities.
The property missed its debt service coverage covenant for 2010, which resulted
in a technical default on its bond debt, owned by US Bank. The property
continues to be in technical default with the bank. The bank has placed the loan
with its special assets group and we continue to work jointly to resolve the
difficulties facing Kayak. We are pursuing alternate financing solutions external
to US Bank. A successful refinancing will substantially reduce debt service by
both reducing the loan rate to current levels and largely eliminating the high
principal reductions being paid currently. Our goal is to complete this refinancing
by early 2™ quarter 2013.
As part of our plan, we continue to stringently follow our recovery steps:

¢ All non-critical capital improvements have been deferred.
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o Interest payments to Series B and Series C subordinate bondholders have
been deferred for 2011 and 2012, resulting in a cash savings of $128,000
for each year. Series B and C bondholders consist of the original
developer and landholders, who deferred land proceeds and development
fees to support the original development of Kayak.

o |Issuer Fees to Town of Avon were deferred for 2011 and deferral is being
requested for 2012.

These adjustments have largely eliminated the budgeted cash flow deficit, but
Kayak continues to look at any expenditures which can be temporarily deferred
or eliminated. When the property was refinanced in 2003, Town of Avon charged
an annual Issuer Fee of 0.125% of the outstanding Series A Bonds, payable
June 1 and December 1 of each year. Payments of $79,950 have been made to
date. Payments of $10,697 were scheduled for 2011, but were deferred with the
Town’s approval. Payments of $10,472 are scheduled for 2012.

We are requesting a deferral of these payments for 2012, similar to the deferral
which has already been granted by the subordinated bondholders. As soon as
cash becomes available to resume these payments, payments would be made
first on the deferred balances and then to current accruals, on a pro rata basis.
As mentioned, the 2012 deferral would amount to $10,472. |If the difficulties
persist in 2013, the amount due would be $10,231. A separate request would be
made in 2013 based on our current assessment of our situation at that time. |If
the financing strategies we are pursuing are successful, we should be able to
return to positive cash flow in 2013.

If approved, all necessary documentation to support the deferral would be
prepared by Kayak and presented to Town staff.

Thank you for your consideration of this request.

28 SECOND STREET # SUITE 215 « EDWARDS, CO 81632 « 970-926-8686 # FAX 970-926-8690




































































































































































































































Telephone: (303) 592-4380
Email: mjdougherty@mcgeadysisneros.com

The Village Metropolitan District
141 Union Boulevard, Suite 150
Lakewood, CO 80228

Attn: Lisa Jacoby

Telephone: (303) 987-0835
Email: ljacoby@sdmsi.com

With a required copy to:

McGeady Sisneros, P.C.

450 E. 17th Avenue, Suite 400

Denver, Colorado 80202-1214

Attn: Mary Jo Dougherty

Telephone: (303) 592-4380

Email: mjdougherty@mcgeadysisneros.com

Section 4.06. Escrow; Escrow Instructions. As quickly as is practicable after the
mutual approval and execution by the parties hereto of this Pledge Agreement, each Party will
deposit a signed original of this Pledge Agreement into the Escrow subject to the instructions set
forth in the Escrow Agreement. If the Implementation Date does not occur by November 13,
2013, this Pledge Agreement shall be deemed void ab initio and of no further force or effect.

Section 4.07. Miscellaneous.

(a) Neither District may assign its obligations under this Agreement without
the prior written consent of the Authority.

(b) This Pledge Agreement constitutes the final, complete, and exclusive
statement of the terms of the agreement between the parties pertaining to the subject
matter of this Pledge Agreement and supersedes all prior and contemporaneous
understandings or agreements of the parties. This Pledge Agreement may not be
contradicted by evidence of any prior or contemporaneous statements or agreements. In
the event of any conflict between provisions of this Pledge Agreement and any other
agreement between the District and the Authority, provisions of this Pledge Agreement
shall control. No party has been induced to enter into this Pledge Agreement by, nor is
any party relying on, any representation, understanding, agreement, commitment, or
warranty outside those expressly set forth in this Pledge Agreement.

(©) If any term or provision of this Pledge Agreement is determined to be
illegal, unenforceable, or invalid in whole or in part for any reason, such illegal,
unenforceable, or invalid provisions or part thereof shall be stricken from this Pledge
Agreement, and such provision shall not affect the legality, enforceability, or validity of
the remainder of this Pledge Agreement. If any provision or part thereof of this Pledge
Agreement is stricken in accordance with the provisions hereof, then such stricken
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provision shall be replaced, to the extent possible, with a legal, enforceable, and valid
provision that is as similar in tenor to the stricken provision as is legally possible.

(d) The Districts find that the total Annual Debt Service Obligation evidenced
by this Agreement is in excess of $500,000 and is assignable or transferable only in
whole and, as a result, is exempt from the registration requirements of the Colorado
Municipal Bond Supervision Act, Title 11, Article 59, C.R.S.

(e) This Pledge Agreement shall be governed by and construed under the
applicable laws of the State.

3} This Pledge Agreement may be amended or supplemented by the parties,
but any such amendment or supplement must be in writing and must be executed by all
parties and consented to by BNP so long as BNP is the provider of liquidity or credit
enhancement on TCMD Refunding Bonds or any amounts are due and owing to BNP by
TCMD in connection with the TCMD Refunding Bonds or the Outstanding TCMD
Bonds.

(2) It is intended that there be no third party beneficiaries of this Pledge
Agreement; except that BNP (at any time it is the provider of liquidity or credit
enhancement for the TCMD Bonds or TCMD Refunding Bonds or any amounts are due
and owing to BNP by TCMD in connection with such TCMD Refunding Bonds or the
Outstanding TCMD Bonds) is a third party beneficiary of this Agreement but solely to
the extent that BNP is expressly provided consent rights herein. Nothing contained
herein, expressed or implied, is intended to give to any person other than the Authority
any claim, remedy, or right under or pursuant hereto, and any agreement, condition,
covenant, or term contained herein required to be observed or performed by or on behalf
of any party hereto shall be for the sole and exclusive benefit of the other party.

(h) Venue for any and all claims brought by any party to this Pledge
Agreement to enforce any provision of this Agreement shall be the District Court in and
for the County of Eagle and State of Colorado.

(1) If the date for making any payment hereunder or performing any action
hereunder shall be a legal holiday or a day on which banks in Denver, Colorado are
authorized or required by law to remain closed, such payment may be made or act
performed on the next succeeding day which is not a legal holiday or a day on which
banks in Denver, Colorado are authorized or required by law to remain closed.

() Each party has participated fully in the review and revision of this Pledge
Agreement. Any rule of construction to the effect that ambiguities are to be resolved
against the drafting party shall not apply in interpreting this Pledge Agreement. The
language in this Pledge Agreement shall be interpreted as to its fair meaning and not
strictly for or against any party.

(k) This Pledge Agreement may be executed in several counterparts, each of
which shall be an original and all of which shall constitute but one and the same
instrument.
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IN WITNESS WHEREQOF, the Districts and the Authority have executed this Agreement
as of the day and year first above written.

TRAER CREEK METROPOLITAN DISTRICT

President

ATTEST:
Secretary
THE VILLAGE METROPOLITAN DISTRICT
By:
President
ATTEST:
Secretary
UPPER EAGLE REGIONAL WATER
AUTHORITY
By:
President
ATTEST:
Secretary
{00305848.DOC /}17
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EXHIBIT A

(Attach Annual Debt Service Schedule)
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EXHIBIT B

ACKNOWLEDGEMENT AND CONSENT

The undersigned representative of BNP Paribas (“BNP”), in its capacity as the issuer of
irrevocable direct pay letters of credit securing the Traer Creek Metropolitan District Variable
Rate Revenue Bonds, Series 2002 and the Traer Creek Metropolitan District Variable Rate
Revenue Bonds, Series 2004, hereby acknowledges and consents to the foregoing Water Tank
Bonds Pledge Agreement (the “Pledge Agreement”) and represents that as of the
Implementation Date, BNP will not have a lien on the Tank Project Property Tax Revenues (as
defined in the Pledge Agreement) or the Senior Payment Fund (as defined in the Pledge
Agreement) and will not have a lien on the TCMD Revenues (as defined in the Pledge
Agreement) which is on a parity with or prior to the pledge pursuant to the Pledge Agreement..

Date:

BNP PARIBAS

By:

Name:

Title:
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TOWN OF AVON
RESOLUTION NO. 12-30
Series of 2012

A RESOLUTION APPROVING THE ASPHALT OVERLAY
ESCROW ACCOUNT AGREEMENT

WHEREAS, on October 7, 2011 the Town of Avon, and other parties entered into the
Settlement Term Sheet (“Settlement Term Sheet”) in an effort to resolve pending litigation Nos.
2008 CV 385 and 2010 CV 316, Eagle County District Court;

WHEREAS, the Avon Town Council approved the Consolidated, Amended and Restated
Annexation and Development Agreement (“CARADA”) by Ordinance No. 12-10 which set
forth obligations in section 6.6 of the CARADA for the Town, Traer Creek Metropolitan District
and the Master Developer (as “Master Developer” is defined in the CARADA) to establish an
Asphalt Overlay Escrow Account Agreement (defined in the CARADA as the “Asphalt Overlay
Agreement”) and also set forth that the Asphalt Overlay Agreement would occur concurrently
with the Effective Date of the CARADA (as the “Effective Date” is defined in the CARADA);
and,

WHEREAS, the Avon Town Council approved the Receipt and Escrow Agreement Pertaining
to The Village (at Avon) Settlement Implementation by Ordinance No. 12-10 which set forth
various terms concerning the execution and deposit of documents and agreements into escrow
and the effectiveness or voiding of such documents and agreements.

NOW, THEREFORE BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN
OF AVON, that the Asphalt Overlay Escrow Account Agreement, attached hereto as Exhibit A,
is hereby approved by the Town of Avon subject to the terms and conditions of the Receipt and
Escrow Agreement Pertaining to The Village (at Avon) Settlement Implementation and that the
Mayor, Town Manager and Town Attorney are hereby authorized to collectively review and
approve the completion of blanks in the document, revisions to correct typos, grammatical errors,
cross-references and definitions, completion or revision of exhibits, and other revisions to the
agreement and exhibits which do not constitute substantive changes to the agreement.

ADOPTED DECEMBER 11, 2012
TOWN COUNCIL ATTEST:

By:

: By:
Rich Carroll, Mayor

Patty McKenny, Town Clerk

APPROVED AS TO FORM:

By:
Eric J. Heil, Town Attorney

Res. 12-30 Approving Asphalt Overlay Escrow Account Agreement
12-12-05 ejh



EXHIBIT A:

ASPHALT OVERLAY ESCROW ACCOUNT AGREEMENT

Exhibit A to Resolution No. 12-30 Approving Asphalt Overlay Escrow Account Agreement



Asphalt Overlay Agreement — V9
December 3, 2012 Heil

ASPHALT OVERLAY ESCROW ACCOUNT AGREEMENT

THIS ASPHALT OVERLAY ESCROW ACCOUNT AGREEMENT (“Asphalt Overlay
Agreement”) is made and entered into as of , with an Effective Date of
[insert Implementation Date as defined in Receipt and Escrow
Agreement] by and between FirstBank Escrow Services, LLC (“Escrow Agent”); the Town of
Avon, a home rule municipal corporation of the State of Colorado (“Town”); Traer Creek
Metropolitan District, a quasi-municipal corporation and political subdivision of the State of
Colorado (“TCMD”); and Traer Creek LLC, a Colorado limited liability company (“Master
Developer”) (individually referred to as “Party” and collectively as “Parties”).

RECITALS

A. This Asphalt Overlay Agreement effectuates the provisions of Section 6.6 of the
Consolidated, Amended and Restated Annexation and Development Agreement for the
Village (at Avon) (“Development Agreement”).

B. Master Developer, Town and TCMD seek to enter into this Asphalt Overlay Agreement in
order to duly satisfy all provisions in the Development Agreement concerning the
establishment of a restricted Asphalt Overlay Escrow Account as set forth in Section 6.6 of
the Development Agreement.

C. Master Developer, Town and TCMD are entering into this Asphalt Overlay Agreement with
Escrow Agent in order to establish a restricted escrow account (as required by and defined in
the Section 6.6 of the Development Agreement, the “Asphalt Overlay Account”) for the
purpose of the deposit, administration and disbursement of their respective shares of certain
funds (“Funds”) to be deposited, held and disbursed in accordance with the terms and
conditions of this Asphalt Overlay Agreement.

D. In consideration of the payment of its fees and the performance of the respective obligations
of the Parties as set forth herein, Escrow Agent has agreed to execute this Asphalt Overlay
Agreement, to administer the Asphalt Overlay Account and to perform its duties and
obligations as set forth herein.

AGREEMENT

NOW, THEREFORE, for and in consideration of the foregoing, the Parties’ performance of
their respective obligations hereunder, and other good and valuable consideration, the receipt and
sufficiency of which are mutually acknowledged, the Parties agree as follows:

1. Asphalt Overlay Account.

(a) Concurrently with the Effective Date, the Town has opened the Asphalt Overlay Account,
which is a restricted non-interest bearing internal escrow account compliant with C.R.S.
824-75-601.1 regarding investment of public funds, at FirstBank, Avon Branch, located at
11 West Beaver Creek Boulevard Avon, CO 81620, FirstBank Escrow Services, LLC,

Page 1 of 13



Asphalt Overlay Agreement — V9
December 3, 2012 Heil

Asphalt Overlay Account No.

(b) The Asphalt Overlay Account is established to receive and escrow Funds from the Town,
TCMD and Master Developer to be used by the Town exclusively for asphalt overlay of
constructed public roads in the Project which have been dedicated to and accepted by the
Town in accordance with the terms of the Development Agreement.

(c) The Escrow Agent will serve as escrow agent for the Term (as defined below) of this
Asphalt Overlay Agreement.

(d) The Escrow Agent agrees to deposit the Funds in the Asphalt Overlay Account in an non-
interest bearing, internal escrow account in the name of Town, entitled “Village (at
Avon) Asphalt Overlay Escrow Account,” which shall be segregated from other escrow
accounts or assets held by the Escrow Agent.

(e) This Asphalt Overlay Agreement creates irrevocable instructions to the Escrow Agent
which shall hold the Funds in trust for the use and purposes as set forth in this Asphalt
Overlay Agreement. During the term of this Asphalt Overlay Agreement, all Funds
placed in the Asphalt Overlay Account shall be held for the purpose of funding asphalt
overlays for certain public roads dedicated to the Town in the Village (at Avon) as
described in the Development Agreement.

2. Fees. Master Developer, Town and TCMD agree to pay the Escrow Agent’s fees and to
reimburse Escrow Agent for reasonable costs under this Asphalt Overlay Agreement as
follows: Escrow fees shall be due payable in the amount of $500.00 at the time of execution
of this Asphalt Overlay Agreement and $500.00 each year thereafter, and the Parties agree
that such fees will be deducted from Funds upon commencement of the Escrow Account and
on each anniversary of the date hereof. Escrow Agent shall be entitled to a fee of $50.00 for
each disbursement in connection with this Asphalt Overlay Agreement, which fees shall be
deducted from the Funds upon issuance of each check.

3. Contributions. The Master Developer, Town and TCMD will deposit their individual
contribution as required by Section 6.6 of the Development Agreement, which contributions
shall constitute the Funds deposited into the Asphalt Overlay Account until such time as the
obligation to provide a contribution to the Asphalt Overlay Account terminates in accordance
with the terms of the Development Agreement. The Parties’ individual contributions are
defined in Section 6.6(a)(ii) through (iv) of the Development Agreement. The Escrow Agent
shall not be liable for the failure of any Party to contribute their respective contribution to the
Asphalt Overlay Account as required by the Development Agreement. This Section 3 shall
not be construed to modify the Parties’ respective obligations pursuant to the Development
Agreement, shall not be used as parole evidence with respect to any dispute among the
parties to the Development Agreement, and shall not be construed to impose any obligation
on Party with respect to the timing or amount of any Party’s obligation to cause the deposit
of its respective share of Funds (it being the intent of the foregoing only to describe the
Parties’ obligations pursuant to the Development Agreement and not to create now or
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additional obligations arising solely pursuant to this Section 3.

4. Standard of Care and Liabilities. During the Term the Escrow Agent shall have the
following standard of care and liabilities:

(a) This Asphalt Overlay Agreement expressly and exclusively sets forth the duties of the
Escrow Agent with respect to any and all matters pertinent hereto, and no implied duties
or obligations shall be read into this Asphalt Overlay Agreement against Escrow Agent.
This Asphalt Overlay Agreement constitutes the entire agreement between Escrow Agent
and the other parties hereto in connection with the subject matter of the Funds placed into
escrow, and no other agreement entered into between the parties, or any of them, shall be
considered as adopted or binding, in whole or in part, upon the Escrow Agent
notwithstanding that any such other agreement may be referred to herein or deposited
with Escrow Agent or the Escrow Agent may have knowledge thereof, and Escrow
Agent’s rights and responsibilities shall be governed solely by this Asphalt Overlay
Agreement.

(b) Escrow Agent shall not incur any liability for any claims, damages, losses, costs or
expenses, except for willful misconduct or gross negligence, and it shall, accordingly, not
incur any such liability with respect to (i) an action taken or omitted in good faith upon
advice of its counsel given with respect to any questions relating to the duties and
responsibilities of Escrow Agent under this Asphalt Overlay Agreement, or (ii) any
action taken or omitted in reliance upon any instrument, including written notices
provided for herein, not only as to its due execution and the validity and effectiveness of
its provision, but also as to the truth and accuracy of any information contained therein,
which Escrow Agent shall in good faith believe to be genuine. Escrow Agent acts
hereunder as a depository only, and is not responsible or liable in any manner whatsoever
for the sufficiency, correctness, genuineness or validity of the subject matter of this
Asphalt Overlay Agreement or any part thereof, or for the forms of execution thereof, or
for the identity of authority of any person executing or depositing such subject matter.

(c) The Escrow Agent shall hold Funds in trust for the benefit of the Town, TCMD and the
Master Developer, and has a fiduciary duty to preserve and account for all Funds in the
Asphalt Overlay Account.

(d) The Escrow Agent shall make and maintain such records as expressly required in this
Asphalt Overlay Agreement and those records which are required by law .

(e) In the event Funds are lost by reason of the Escrow Agent’s breach of its fiduciary duty,
then the liability of the Escrow Agent to Master Developer, Town and/or TCMD shall be
limited to the Master Developer’s, Town’s and/or TCMD’s direct damages, which shall
be computed by determining:

Q) the amount of Funds contributed by each Party;
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(i) less the amount of any Escrow Fees previously paid;

(iii)  less the amount of Funds previously released pursuant to the terms of this Asphalt
Overlay Agreement; and

(iv) less the balance available in the Asphalt Overlay Account.

() The Escrow Agent shall not be liable to Master Developer, Town and/or TCMD for
indirect, punitive, special or consequential damage or loss, including, but not limited to,
lost profits.

(9) Escrow Agent shall have no liability for the failure of any Party to contribute their
respective portion of the Funds, and shall have no obligation to notify any Party of such
Party’s or another Party’s failure to deposit Funds, it being the Parties’ intent that each
Party shall be responsible for the timely deposit of its pro rata share of the Funds at the
times and in the amounts required by the Development Agreement, and each Party shall
be responsible to monitor the other Parties’ performance of their respective obligations to
deposit Funds based on their review of the statements and other financial records required
to be delivered pursuant to Section 6.

(h) Master Developer, Town and TCMD agree that the Escrow Agent (i) shall be obligated
only for the performance of the duties set forth in this Asphalt Overlay Agreement and
any other duties or obligations imposed by law, (ii) may rely on written notice, direction
and instruction jointly from Master Developer, Town and TCMD regarding the Funds,
including, without limitation, wire transfer instructions, (iii) may rely on any documents
from the Town, Master Developer or TCMD which appear to the Escrow Agent, in the
exercise of its fiduciary duty, to be genuine and to have been authorized by the Town,
Master Developer or TCMD and (iv) unless the documents appear questionable, the
Escrow Agent shall have no duty to make inquiry regarding the genuineness, accuracy or
validity of same.

(i) Escrow Agent may consult with legal counsel at its sole discretion, with the cost being
shared equally among the Town, TCMD and Master Developer in the event of any
dispute or question as to the construction of any of the provisions hereof or its duties
hereunder, and it shall incur no liability and shall be fully protected in acting in
accordance with the advice of such counsel.

5. Release of Funds. The Escrow Agent shall release funds to the Town according to the
following procedures:

(a) Joint Written Instruction for Release of Funds. The Town and TCMD shall submit a
joint written request to Escrow Agent (“Joint Instruction”) for the release of Funds, or
portion thereof, for the asphalt overlay project which request shall include: (i) the amount
of Funds requested to be released from the Asphalt Overlay Account, (ii) the portion or
segment of public road for which an asphalt overlay will occur within the Village (at
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Avon) project area (as defined in the Development Agreement), and (iii) instruction for to
whom the monies released from the Asphalt Overlay Account should be paid.

(b) Release of Funds. Upon receipt of by the Escrow Agent of Joint Instruction, properly
executed by Town and TCMD, the Escrow Agent is authorized and directed to deliver the
Funds in accordance with such instruction.

6. Financial Records. The Escrow Agent shall provide copies of all Asphalt Overlay Account
statements to Master Developer, Town, and TCMD on a monthly basis. The Escrow Agent,
upon a request by any Party to this Asphalt Overlay Agreement, shall disclose any and all
financial records of the Asphalt Overlay Account to the requesting Party by the end of the
second (2" business day after the date that a written request for financial records is received.
Statements shall be sent via the United States Postal Service’s standard delivery.

7. Audit. The Master Developer, Town and TCMD shall each have the right to audit the
Asphalt Overlay Account and any of Escrow Agent’s financial records related thereto at any
time. Upon receipt of a written request for audit thereof, Escrow Agent shall, within three
(3) business days after the date on which Escrow Agent receives the request, make all records
pertaining to the Asphalt Overlay Account available during normal business hours to the
Party(ies) requesting an audit. The Party(ies) requesting the audit shall bear their own
expenses in connection therewith unless the audit discloses any instance of Escrow Agent’s
non-compliance with the terms and conditions of this Asphalt Overlay Agreement, in which
case Escrow Agent shall reimburse the Party(ies) conducting the audit for their reasonable
costs in expenses in connection therewith, including but not limited to the costs and expenses
of any such Party(ies) employees, agents and consultants engaged in and/or performing the
audit. Escrow Agent shall be responsible for all of its costs and expensed in connection with
any such audit.

8. Term. This Asphalt Overlay Agreement shall be in full force and effect until terminated by
one of the following methods (“Term”):

(a) The Master Developer has fulfilled all obligations of the Master Developer to contribute
funds, the obligation of Town and TCMD to contribute funds is terminated, the Town
assumes all liability and responsibility for asphalt overlays in the Village (at Avon) in
accordance with Section 6.6(b) of the Development Agreement and the Master
Developer, Town and TCMD send written notification to Escrow Agent that the
requirements of this Section 8(a) of the Asphalt Overlay Agreement have been met,
provides instructions for the release and disbursement of Funds, and includes an
indemnification of the Escrow Agent for releasing such Funds as requested in the joint
written notice to terminate have been met and such agreement is thereby terminated; or,

(b) the Town, Master Developer, and TCMD provide a joint written notice to terminate this
Asphalt Overlay Agreement, which is: (i) signed by Town, Master Developer and
TCMD, (ii) notarized, (iii) provides instructions for the release and disbursement of
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Funds, and (iv) includes an indemnification of the Escrow Agent for releasing such Funds
as requested in the joint written notice to terminate; or

(c) the Escrow Agent resigns as the Escrow Agent in accordance with Section 10. below.

Release of Funds Upon Termination. The Escrow Agent shall release and disburse all
Funds in the Asphalt Overlay Account to the Town by the end of ten (10) business days after
receiving joint written notice from the Town, Master Developer and TCMD that Asphalt
Overlay Agreement may be terminated in accordance with Section 6.6(b) of the
Development Agreement. The written notice shall include a statement that the Town
assumes all responsibility and liability for future asphalt overlays in accordance with the
terms of the Development Agreement and shall be copied to the Master Developer and
TCMD. Notwithstanding the foregoing, if the Escrow Agent receives a notice of conflicting
claim, then the Escrow Agent shall hold the Funds in accordance with Section 11. below.

Resignation of Escrow Agent. The Escrow Agent may resign at any time from its
obligations under this Asphalt Overlay Agreement as follows:

(a) The Escrow Agent shall deliver a written and dated resignation to the other Parties.

(b) The resignation shall become effective upon the earlier to occur of: (i) the expiration of
sixty (60) days from the date of the resignation or (ii) the date upon which Escrow Agent
completes transfer of the Funds to the Successor EA (defined below) pursuant to Section
10(d).

(c) It shall be joint duty of Master Developer, Town and TCMD to promptly secure a
Successor Escrow Agent (“Successor EA”) and notify the Escrow Agent of the name and
address of the Successor EA no later than the effective date of Escrow Agent’s
resignation under this Section 10. Master Developer, Town, and TCMD agree to
cooperate in a prompt, diligent and professional manner to secure a Successor EA.
Master Developer, Town, and TCMD each agree that consent and approval of a
Successor EA shall not be unreasonably withheld.

(d) The current Escrow Agent shall retain physical custody and control of the Funds until it
receives (i) written notification by Master Developer, Town, and TCMD of the name and
address of the Successor EA, and (ii) written notification from the Successor EA stating
that the Successor EA has accepted the appointment. Upon receipt of the written
notifications specified in this Section 10(d), Escrow Agent shall transfer the Funds to the
Successor EA within three (3) business days. In the event that the Escrow Agent does
not receive both the written notification from the Master Developer, Town, and TCMD
regarding the name and address of the Successor EA and the acceptance of the
appointment by the Successor EA by the end of the sixtieth (60™) day after the date of the
written resignation, the Escrow Agent may deliver the Funds to Town. Notwithstanding
the foregoing, if the Escrow Agent receives a notice of conflicting claim, then the Escrow
Agent shall hold the Funds in accordance with Section 11. below.
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(e) The Escrow Agent shall have no responsibility for the appointment of a Successor EA
nor shall Escrow Agent any liability for the failure of Master Developer, Town, and
TCMD to appoint a Successor EA.

(f) Town shall promptly, but no later than ten (10) days from the effective date of the new
agreement, forward a copy of the new executed asphalt overlay escrow agreement
entered into by Master Developer, Town, TCMD, and the Successor EA to the Escrow
Agent.

Conflicting Claims. In the event of any disagreement between any of the Parties to this
Asphalt Overlay Agreement, or between any of them and any other person, resulting in
adverse claims or demands being made in connection with the matters covered by this
Asphalt Overlay Agreement, or in the event that Escrow Agent, in good faith, be in doubt as
to what action it should take hereunder, Escrow Agent may, at its option, refuse to comply
with any claims or demands on it, or refuse to take any other action hereunder, so long as
such disagreement continues or doubt exists, and in any such event, Escrow Agent shall not
be or become liable in any way or to any person for its failure or refusal to act, and Escrow
Agent shall be entitled to continue so to refrain from acting until (i) the rights of all interested
parties shall have been fully and finally adjudicated by a court of competent jurisdiction, or
(ii) all differences shall have been adjudged and all doubt resolved by agreement amount all
of the interested persons, and Escrow Agent shall have been notified thereof in writing
signed by all such persons. Notwithstanding the foregoing, Escrow Agent may in its
discretion obey the order, judgment, decree or levy of any court with jurisdiction and Escrow
Agent is hereby authorized in its sole discretion, to comply with and obey any such orders,
judgments, decrees or levies. The rights of Escrow Agent under this Section are cumulative
of all other rights which it may have by law or otherwise.

Indemnification. To the extent permitted by law, Master Developer, Town, and TCMD,
jointly and severally agree to indemnify and hold harmless the Escrow Agent and its officers,
directors, employees, and agents from any and all “Claims” and “Losses” as defined in this
Section 12., as a result of or in connection with the Escrow Agent’s acts under this Asphalt
Overlay Agreement, other than claims made by Master Developer, Town, and/or TCMD for
gross negligence of Escrow Agent, or willful misconduct of Escrow Agent.

(a) “Claims” shall mean all claims, lawsuits, causes of action, or other legal actions and
proceedings of whatever nature brought against the Escrow Agent or any officer, director,
employee, or agent, whether by way of direct action, counterclaim, cross action, or
impleader, even if such claim is groundless, false, or fraudulent, so long as the claim,
lawsuit, cause of action, or other legal proceeding is alleged or determined, directly or
indirectly, to arise out of, result from, relate to, or be based upon in whole or in part: (i)
acts or omissions of Master Developer, Town, or TCMD, (ii) appointment of the Escrow
Agent as escrow agent under this Asphalt Overlay Agreement, or (iii) performance by the
Escrow Agent of its powers and duties under this Asphalt Overlay Agreement.
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(b) “Losses” shall mean losses, costs, damages, expenses, judgments, and liabilities of
whatever nature (including, but not limited to, attorneys, accountants, and other
professional’s fees, litigation and court costs and expenses, and amounts paid in
settlement), directly or indirectly resulting from, arising out of, or relating to one or more
Claims. Upon the written request of Escrow Agent or any officer, director, employee, or
agent of Escrow Agent, Master Developer, Town, and TCMD agrees to jointly assume
the investigation and defense of Escrow Agent against any Claims or Losses, including
the employment of counsel acceptable to Escrow Agent and the payment of all expenses
related thereto, and, notwithstanding any such assumption, the Escrow Agent shall have
the right, and Master Developer, Town, and TCMD agree to pay the costs and expense, to
employ separate counsel with respect to any such Claim and to participate in the
investigation and defense thereof. Master Developer, Town and TCMD and Escrow
Agent shall use all reasonable efforts to fully cooperate with each other in the defense of
any Claims or Losses.

13. Notices. Any notice or communication, exclusive of periodic statements, required under this
Asphalt Overlay Agreement between the Parties must be in writing, and may be given either
personally or by registered or certified mail, return receipt requested. If given by registered
or certified mail, the same shall be deemed to have been given and received on the first to
occur of (a) actual receipt by any of the addressees designated below as the Party to whom
notices are to be sent, or (b) five (5) days after a registered or certified letter containing such
notice, properly addressed, with postage prepaid, is deposited in the United States mail. If
personally delivered, a notice shall be deemed to have been given when delivered to the party
to whom it is addressed. Any Party hereto may at any time, by giving written notice to the
other Party hereto as provided in this Section 13, designate additional persons to whom
notices or communications shall be given, and designate any other address in substitution of
the address to which such notice or communication shall be given. Such notices or
communications shall be given to the Parties at their addresses set forth below:

To Escrow Agent: With a Required Copy to:

FirstBank Escrow Services, LLC
1707 N Main St.

Longmont, CO 80501

Attn: Carol Croft

To Master Developer: With a Required Copy to:

Traer Creek LLC Otten, Johnson, Robinson, Neff & Ragonetti,
P.O. Box 9429 P.C.

0101 Fawcett Road, Suite 210 950 17th Street, Suite 1600

Avon, CO 81620 Denver, Colorado 80202

Attn: Marcus Lindholm, Manager Attention: Munsey L. Ayers, Esg. and

Kimberly Martin, Esq.
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To Town: With a Required Copy to:

Town of Avon Heil Law & Planning, LLC

P.O. Box 975 2696 S. Colorado Blvd., Suite 550

One Lake Street Denver, CO 80222

Avon, CO 81620 Attn: Eric J. Heil, Esq.

Attn: Town Manager

To TCMD: With a Required Copy to:
McGeady Sisneros, P.C.

Traer Creek Metropolitan District 450 E. 17" Avenue, Suite 400

141 Union Boulevard, Suite 150 Denver, CO 80203

Lakewood, CO 80228 Attn: Mary Jo Dougherty, Esq.

Attn: Lisa Jacoby

14. Funds Unencumbered.

(a) Master Developer, Town and TCMD each warrant to the others that the respective Funds
placed in the Asphalt Overlay Account are not subject to, nor will they become subject
to, any claims of creditors of the Party contributing such Funds. Master Developer,
Town and TCMD each agree that each Party will not use the Funds as security for any
transaction, nor will Master Developer, Town or TCMD pledge the Funds or list the
Asphalt Overlay Account as an asset on any application to obtain credit, or to obtain real
or personal property.

(b) Master Developer, Town and TCMD each warrant that, during the term of this Asphalt
Overlay Agreement, the Funds shall remain unencumbered by any legal interest that
would violate the Asphalt Overlay Agreement.

(c) The Escrow Agent will have no responsibility at any time to ascertain whether or not any
security interest exists in any Funds in the Asphalt Overlay Account.

(d) The Escrow Agent will promptly notify the other Parties within two (2) business days if
there is an attempt to encumber the Funds.

15. Third-Party Beneficiary. Nothing contained in this Asphalt Overlay Agreement is intended
to or shall create a contractual relationship with, cause of action in favor of, or claim for
relief for, any third party who is not a party to this Asphalt Overlay Agreement. Absolutely
no third party beneficiaries are intended by this Asphalt Overlay Agreement. Any third-party
receiving a benefit from this Asphalt Overlay Agreement is an incidental and unintended
beneficiary only.
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Survival of Terms and Conditions. The Parties understand and agree that all terms and
conditions of this Asphalt Overlay Agreement that require continued performance,
compliance, or effect beyond the termination date of this Asphalt Overlay Agreement shall
survive such termination date and shall be enforceable in the event of a failure to perform or
comply.

Assignment and Release. All or part of the rights, duties, obligations, responsibilities, or
benefits set forth in this Asphalt Overlay Agreement shall not be assigned by any Party
without the express written consent of the other Parties. Any written assignment shall
expressly refer to this Asphalt Overlay Agreement, specify the particular rights, duties,
obligations, responsibilities, or benefits so assigned, and shall not be effective unless
approved in writing, signed and notarized by the other Parties, and with respect to an
assignment of a Party’s obligations or responsibilities shall be expressly assumed in writing
by the assignee. Any attempted assignment without written consent by all other Parties to
this Asphalt Overlay Agreement shall be void ab initio and unenforceable.

Article X, Section 20/TABOR. The Parties understand and acknowledge that the Town and
TCMD are subject to Article X, 8 20 of the Colorado Constitution (“TABOR”). The Parties
do not intend to violate the terms and requirements of TABOR by the execution of this
Asphalt Overlay Agreement. It is understood and agreed that this Asphalt Overlay
Agreement does not create a multi-fiscal year direct or indirect debt or obligation within the
meaning of TABOR and, therefore, notwithstanding anything in this Asphalt Overlay
Agreement to the contrary, all payment obligations of the Town and TCMD are expressly
dependent and conditioned upon the continuing availability of funds beyond the term of the
Town’s and TCMD'’s current fiscal period ending upon the next succeeding December 31.
Financial obligations of the Town and TCMD payable after the current fiscal year are
contingent upon funds for that purpose being appropriated, budgeted, and otherwise made
available in accordance with the rules, regulations, and resolutions of the Town and of
TCMD, and other applicable law. Nothing herein shall be construed to modify, diminish,
supplement or supersede the provisions in the Development Agreement concerning default
for non-payment of by Town and/or TCMD in the performance of their respective
obligations to deposit Funds into the Asphalt Overlay Account.

Governing Law, Venue, and Enforcement. This Asphalt Overlay Agreement shall be
governed by and interpreted according to the law of the State of Colorado. Venue for any
action arising under this Asphalt Overlay Agreement shall be in the appropriate court for
Eagle County, Colorado. To reduce the cost of dispute resolution and to expedite the
resolution of disputes under this Asphalt Overlay Agreement, the Parties hereby waive any
and all right either may have to request a jury trial in any civil action relating primarily to the
enforcement of this Asphalt Overlay Agreement.

Construction and Interpretation. The Parties agree that the rule that ambiguities in a
contract are to be construed against the drafting party shall not apply to the interpretation of
this Asphalt Overlay Agreement. If there is any conflict between the language of this
Asphalt Overlay Agreement and any exhibit or attachment, the language of this Asphalt
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Overlay Agreement shall govern. If there is any conflict between the language of this
Asphalt Overlay Agreement and the Development Agreement, then language in the
Development Agreement shall control between the Town, TCMD and Master Developer, so
long as such interpretation does not affect the rights or obligations of the Escrow Agent, and
the language of the Asphalt Overlay Agreement shall control between the Escrow Agent and
any of the Parties.

No Waiver of Rights. A waiver by any Party to this Asphalt Overlay Agreement of the
breach of any term or provision of this Asphalt Overlay Agreement shall not operate or be
construed as a waiver of any subsequent breach by any Party. No covenant or term of this
Asphalt Overlay Agreement shall be deemed to be waived by any Party except in writing
signed by a person expressly authorized to sign such waiver for such Party and any written
waiver of a right shall not be construed to be a waiver of any other right or to be a continuing
waiver unless specifically stated. Notwithstanding any provision to the contrary in this
Asphalt Overlay Agreement, no term of condition herein shall be construed or interpreted as
a waiver, either express or implied, of any immunities, rights, benefits or protections
provided to the Town and TCMD under the Colorado Governmental Immunity Act.

Entire Agreement; Amendments. This Asphalt Overlay Agreement constitutes the entire
agreement and understanding of the parties with respect to the subject matter herein, and is
intended as the Parties’ final expression and complete and an exclusive statement of the
terms thereof, superseding all prior or contemporaneous agreements, representations,
promises and understandings, whether written or oral. This Asphalt Overlay Agreement may
be amended or modified only by an instrument in writing signed by all Parties with express
approval from the Commission. All exhibits referred to in this Asphalt Overlay Agreement
are incorporated herein by reference.

Force Majeure. Escrow Agent shall not be liable to the Town, TCMD or Master Developer
for any loss or damage arising out of any acts of nature, strikes or transmission line failure,
war, terrorism, or any other act or circumstances beyond the reasonable control of Escrow
Agent.

Calculation of Days. If the last day for any act, deadline, expiration of a right, or date to
provide a notice falls upon a Saturday, Sunday or legal holiday observed in the State of
Colorado as set forth in C.R.S. 824-11-101, then the next business day which is not a
Saturday, Sunday or such legal holiday shall be deemed the last day.

Counterparts. This Asphalt Overlay Agreement may be executed in multiple counterparts,
each of which shall be deemed to be an original and all of which taken together shall
constitute one and the same agreement. All joint written instructions from the Town and
TCMD to the Escrow Agent shall also be permitted to be executed in multiple counterparts.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Escrow Agent, Master Developer, Town and TCMD have
executed this Asphalt Overlay Agreement as of the date first written above.

THIS ASPHALT OVERLAY AGREEMENT IS HEREBY ENTERED INTO BY THE
UNDERSIGNED PARTIES:

Escrow Agent: FirstBank Escrow Services, LLC

o [Carol Croft, Escrow Officer]

STATE OF COLORADO )

COUNTY OF EAGLE ; >

The foregoing instrument was acknowledged before me this __ day of

2011, by [insert name, title].

WITNESS MY HAND AND OFFICIAL SEAL.

NOTARY PUBLIC
My commission expires:

Master Developer: Traer Creek LLC

By:
Marcus Lindholm, Manager
STATE OF COLORADO )
COUNTY OF EAGLE ; >
The foregoing instrument was acknowledged before me this ___ day of

2011, by Marcus Lindholm, Manager.

WITNESS MY HAND AND OFFICIAL SEAL.

NOTARY PUBLIC
My commission expires:
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Town: Town of Avon, Colorado

By: Attest:
Rich Carroll, Mayor Patty McKenny, Town Clerk
STATE OF COLORADO )
COUNTY OF EAGLE ; >
The foregoing instrument was acknowledged before me this __ day of

2011, by Rich Carroll, Mayor.

WITNESS MY HAND AND OFFICIAL SEAL.

NOTARY PUBLIC
My commission expires:

Traer Creek Metropolitan District

By:
Dan Leary, President
STATE OF COLORADO )
COUNTY OF EAGLE ; >
The foregoing instrument was acknowledged before me this ___ day of

2011, by Dan Leary, President Traer Creek Metropolitan District.

WITNESS MY HAND AND OFFICIAL SEAL.

NOTARY PUBLIC
My commission expires:
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Memo

To:  Honorable Mayor and Town Council
Thru: Patty McKenny, Acting Town Manager Initials

Legal: Eric Heil, Town Attorney
From: Scott Wright, Finance Director
Date: December 6,2012

Re: 2012 Property Tax Levies

Summary:

Two resolutions levying property taxes for Town of Avon general operating, Town of Avon
debt service, and the Avon General Improvement District No. 1 are hereby submitted for
adoption.

The property tax mill rates will be levied as follows:
o General operating purposes - 8.956 mills, no change from the previous year;
o Debt service - 3.027 mills, a decrease of 0.089 mills from 2011;

o Avon General Improvement District No. 1 — 15.288 mills, no change from the
previous year.

Recommendation:

Staff recommends that Council adopt the resolutions discussed above as presented.

Town Manager Comments:

Attachments:
A —Resolution 12-26
B — Resolution 12-27
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TOWN OF AVON
RESOLUTION NO. 12-26

SERIES OF 2012

A RESOLUTION LEVYING GENERAL PROPERTY TAXES FOR THE
YEAR 2012, TO HELP DEFRAY THE COSTS OF GOVERNMENT FOR THE
TOWN OF AVON, COLORADO, FOR THE 2013 BUDGET YEAR

WHEREAS, the Town Council of the Town of Avon has adopted the annual
budget in accordance with the Local Government Budget Law and Town Charter on
November 13, 2012; and

WHEREAS, the amount of money necessary to balance the budget for general
operating purposes from property tax revenue is $1,615,844; and

WHEREAS, the amount of money to balance the budget for bonds and interest is
$546,132; and

WHEREAS, the 2012 net total assessed valuation for the Town of Avon, as
certified by the County Assessor is $180,420,250.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF
THE TOWN OF AVON, COLORADO:

Section 1. That for the purpose of meeting all general operating expenses of the
Town of Avon during the 2013 budget year there is levied a tax of 8.956 mills upon each
dollar of the net total assessed valuation of all taxable property within the Town of Avon
for the year 2013.

Section 2. That for the purpose of meeting all bonds and interest of the Town of
Avon during the 2013 budget year there is levied a tax of 3.027 mills upon each dollar of
the net total assessed valuation of all taxable property within the Town of Avon for the
year 2012,

Section 3. That the Mayor is hereby authorized and directed to certify to the
County Commissioners of Eagle County, Colorado, the mill levies for the Town of Avon
as hereinabove determined and set.

ADOPTED this 11" day of December, 2012.

Town of Avon
Resolution No. 12-26
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TOWN OF AVON, COLORADO

Rich Carroll
Mayor
ATTEST:
Patty McKenny
Town Clerk

Town of Avon
Resolution No. 12-26
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County Tax Entity Code DOLA LGID/SID /

CERTIFICATION OF TAX LEVIES for NON-SCHOOL Governments

TO: County Commissioners' of Eagle County , Colorado.
On behalf of the Town of Avon ,
(taxing entity)A
the Town Council
—— B
(governing body)
of the Town of Avon

(local govemment)C

Hereby officially certifies the following mills
to be levied against the taxing entity’s GROSS $ 192,931,410
assessed valuation of’ (GROSS assessed valuation, Line 2 of the Certification of Valuation Form DLG 57%)

Note: If the assessor certified a NET assessed valuation

(AV) different than the GROSS AV due to a Tax

Increment Financing (TIF) AreaF the tax levies must be $ 180,420,250

calculated using the NET AV. The taxing entity’s total (NETG assessed valuation, Line 4 of the Certification of Valuation Form DLG 57)
property tax revenue will be derived from the mill levy

multiplied against the NET assessed valuation of:

Submitted: 12/11/2012 for budget/fiscal year 2013
(not later than Dec. 15) (mm/ddlyyyy) (yyyy)
M
PURPOSE (see end notes for definitions and examples) LEVY'2 REVENUE2
1. General Operating Expenses" 8.956 mills $ 1,615,844
2. <Minus> Temporary General Property Tax Credit/
Temporary Mill Levy Rate Reduction' < > mills $< >
SUBTOTAL FOR GENERAL OPERATING: 8.956 mills |$ 1,615,844
3. General Obligation Bonds and Interest’ 3.027 mills § 546,132
4. Contractual Obligations® mills §
5. Capital Expenditures" mills §
6. Refunds/Abatements™ mills §
7. Other™ (specify): mills §
mills $
TOTAL: [omor tenere opefaons 11983 [mills |$ 2,161,976
“
Contact person: Daytime
(print) Scott C. Wright, Finance Director phone:  ( 970 ) 748-4055
Signed: Title: Mayor

Include one copy of this tax entity's completed form when filing the local government s budget by January 31st, per 29-1-113 C.R.S., with the
Division of Local Government (DLG), Room 521, 1313 Sherman Street, Denver, CO 80203. Questions? Call DLG at (303) 866-2156.

! If the taxing entity’s boundaries include more than one county, you must certify the levies to each county. Use a separate form
for each county and certify the same levies uniformly to each county per Article X, Section 3 of the Colorado Constitution.

2 L evies must be rounded to three decimal places and revenue must be calculated from the total NET assessed valuation (Line 4 of
Form DLG57 on the County Assessor’s final certification of valuation).

Form DLG 70 (rev 7/08) Page 1 of 4



TOWN OF AVON
RESOLUTION NO. 12-27

SERIES OF 2011

A RESOLUTION LEVYING GENERAL PROPERTY TAXES FOR THE
TOWN OF AVON GENERAL IMPROVEMENT DISTRICT NO. 1 FOR THE
YEAR 2012, TO HELP DEFRAY THE COSTS OF GOVERNMENT FOR THE

TOWN OF AVON, COLORADO, FOR THE 2013 BUDGET YEAR

WHEREAS, on August 28, 2007, the Town Council of the Town of Avon passed
on second reading Ordinance No. 07-07 declaring the Town of Avon General
Improvement District No. 1 (District) organized and submitted to the electors of the
District the question of imposing an ad valorem tax to pay the annual expenses of the
District; and

WHEREAS, on November 6, 2007, an election was held under the requirements
and procedures of the Uniform Election Code, the Mail Ballot Election Act, and TABOR,
and a majority of the votes cast on the question were in favor of incurring such levy as
provided in such question; and

WHEREAS, the Town Council is authorized to act as the ex-officio Board of
Directors of the District and is authorized to proceed with the necessary action to levy the
ad valorem taxes so authorized; and

WHEREAS, the authority to levy ad valorem taxes as conferred by the results of
the election, is deemed and considered a continuing authority to levy the ad valorem taxes
so authorized; and

WHEREAS, the Town Council of the Town of Avon has adopted the annual
budget in accordance with the Local Government Budget Law and Town Charter on
November 13, 2012; and

WHEREAS, the estimated cost of providing transportation and recreation
services to and within the District is $40,311; and

WHEREAS, the 2012 net total assessed valuation for the property included in the
District as certified by the County Assessor is $2,636,800.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF
THE TOWN OF AVON, COLORADO:

Town of Avon
Resolution No. 12-27
Page 1 of 2



Section 1. That for the purpose of providing transportation and recreation services
to and within the District during the 2013 budget year there is levied a tax of 15.288 mills

upon each dollar of the net total assessed valuation of all taxable property within the
District for the year 2012.

Section 2. That the Mayor is hereby authorized and directed to certify to the
County Commissioners of Eagle County, Colorado, the mill levies for the Town of Avon
Local Improvement District No. 1 as hereinabove determined and set.

ADOPTED this 11" day of December, 2012.

TOWN OF AVON, COLORADO
Rich Carroll
Mayor
ATTEST:
Patty McKenny
Town Clerk

Town of Avon
Resolution No. 12-27
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County Tax Entity Code DOLA LGID/SID /

CERTIFICATION OF TAX LEVIES for NON-SCHOOL Governments

TO: County Commissioners' of Eagle County , Colorado.
On behalf of the Town of Avon General Improvement District No.1 A
(taxing emity)A
the Town Council
_ B
(governing body)

of the Town of Avon

(local govemment)c

Hereby officially certifies the following mills

to be levied against the taxing entity’s GROSS §$ 2,636,800

assessed valuation of: (GROSSP assessed valuation, Line 2 of the Certification of Valuation Form DLG 57°)
Note: If the assessor certified a NET assessed valuation

(AV) different than the GROSS AV due to a Tax

Increment Financing (TIF) Area® the tax levies mustbe $

calculated using the NET AV. The taxing entity’s total (NET® assessed valuation, Line 4 of the Certification of Valuation Form DLG 57)
property tax revenue will be derived from the mill levy

multiplied against the NET assessed valuation of:

Submitted: 12/11/2012 for budget/fiscal year 2013
(not later than Dec. 15) (mm/dd/yyyy) (yyyy)
e e e ————— e ]
PURPOSE (see end notes for definitions and examples) LEVY'2 REVENUE2
1. General Operating Expenses” 15.288 mills § 40,311
2. <Minus> Temporary General Property Tax Credit/
Temporary Mill Levy Rate Reduction' < > mills $< >
SUBTOTAL FOR GENERAL OPERATING: 15.288 mills |$ 40,311
3. General Obligation Bonds and Interest’ mills $
4. Contractual Obligations® mills §
5. Capital Expenditures” mills $
6. Refunds/Abatements™ mills §
7. Other™ (specify): mills §
mills §
TOTAL: [ Sifnotatand Linet 3107 15288 |mills |$ 40,311
e ———— ——— e e e ——— ]
Contact person: Daytime
(print) Scott C. Wright, Finance Director phone:  (970) 748-4055
Signed: Title: Mayor

_ e

Include one copy of this tax entity's completed form when filing the local government's budget by January 31st, per 29-1-113 C.R.S., with the
Division of Local Government (DLG), Room 521, 1313 Sherman Street, Denver, CO 80203. Questions? Call DLG at (303) 866-2156.

! If the taxing entity’s boundaries include more than one county, you must certify the levies to each county. Use a separate form
for each county and certify the same levies uniformly to each county per Article X, Section 3 of the Colorado Constitution.

2 Levies must be rounded to three decimal places and revenue must be calculated from the total NET assessed valuation (Line 4 of
Form DLGS57 on the County Assessor’s final certification of valuation).
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Memorandum
December 11, 2012 Town Council Meeting

To: Honorable Mayor and Town Council Initials
Thru: Virginia Egger, Town Manager
From: Justin Hildreth, P.E., Town Engineer .; _,5,55 % il

Jim Horsley, Engineer

Memo Date: December5, 2012

Re:

Capital Projects Update

Summary

This memorandum is submitted to Town Council to provide updates on current Capital
Improvement Projects. Current Projects include: the I-70 Regional Transportation Operations
Facility, Benchmark Lake at H.A. Nottingham Park, and Metcalf Gulch Drainage Improvements.
Project history and background information for each is provided in the background sections and can
be discussed at your request.

1-70 Regional Transportation Operations Facility

Discussion:

The I-70 Transportation Operations Facility Project involves construction of transportation-related facilities
at the Town’s Public Works site located at 500 Swift Gulch Road. The project includes a 24 stall bus
storage building, new bus wash and relocation of public works facilities to make way for the bus storage
building. The Project is currently one week behind schedule with an expected completion in September
2013. The project is within budget, and as a result, a decision regarding the construction of the mezzanine
will be made by the end of the year. Completed project tasks include:

e Site demolition including removal of existing water, sanitary sewer, storm drainage, gas, shallow
utilities, the existing fuel island, and the bus wash building from the proposed building site

e Relocation of the existing modular office building to the new location approximately 500" north

e Installation of new water, sanitary sewer, storm drainage, gas, and shallow utilities around
proposed “bus barn” building and up the access road to the relocated modular office building

e Construction of three retaining walls adjacent to the access roads and debris flow ditch

e Completion of new fuel island

e Installation of the Rammed aggregate pier foundation system for the proposed building

The footer and foundation work is in progress and is scheduled to be completed by the end of January.
The metal building construction will start in February and will be completed in September 2013. The final
site work and paving will occur next summer because the asphalt plants have shut down for the winter.

Background:

This is a major capital project which has been planned since 1995. The purpose of this project is to replace
degrading and under-sized “back-of-house” infrastructure used by the Town in the provision of municipal
services for transit, road maintenance, trails maintenance, and general facility and grounds maintenance.
Because of the regional benefits of the project, the project was awarded several Federal and State grants
in late 2010. These grants will pay the majority of professional services and construction of the
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transportation-related elements of the Project. The project involves site grading, installation of utilities
and infrastructure, relocation of the existing modular office building, and construction of a new bus
storage, wash, and maintenance facility. The Final Guaranteed Maximum Price (GMP) as agreed upon by
the General Contractor, FCI Constructors, is $9,359,426. Currently, the scope of work does not include
build-out of the mezzanine portion (office and operations space) of the bus barn. Mezzanine build-out
maybe added to the project scope as the major project risk elements are completed, and the contingency
can be released to fund the mezzanine. Staff anticipates at a minimum partial build-out of the mezzanine
within the proposed schedule and a final decision will be made by the end of the year. Table 1 below
shows the project budget fund sources.

Table 1: I-70 RTOF Project Budget

Sources Grant Local Total
FTA 5309 State of Good Repair $7,500,000 $1,875,000 $9,375,000
FTA 5309 Bus and Bus Facilities $367,323 $91,831 $459,154
CDOT FASTER $1,000,000 $370,880 $1,370,880
ARRA $522,000 S- $522,000
TOA COP Funds (less non-grant $142,086
eligible PW expenses)
Totals $9,389,323 $2,337,711 $11,869,120

Benchmark Lake at H.A. Nottingham Park

Discussion:

The leak in Nottingham Lake is well documented and has been an issue for several years. The low
flows in the Eagle River and Buck Creek do not allow us to divert adequate water to compensate for
the leakage in the lake. As a result, we cannot keep a stable water and ice surface through the
winter that is required for ice skating. This has resulted in the cancellation of the ice skating
program for this winter. Since there is no longer a program for the lake this winter, Staff is draining
the lake so that the liner can be replaced in the spring. If the weather cooperates next spring,
construction should be completed by June and the lake can be refilled with the spring runoff for the
summer season.

Staff is the process of procuring a design team for the project and is seeking direction from Town
Council regarding any improvements or changes to the lake design. Previously mentioned
improvements include:

e (Creation of a sandy beach on the north shore
Replacing the boat ramp with concrete pavement

e Modification of lake bottom so that there is a safer, shallow area on the east shore to
accommodate ice skating

e Improvement of the fish habitat

Also, the following projects were recommended in the H.A. Nottingham Park Master Plan:
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e Creation of soft trail on the north shore of the lake

e Construction of trail connection from the playground across the water quality pond dam to
the primary trail

e Modification and replacement of the shore rocks for fishermen

The changes to the lake design recommended by Town Council will be added to the scope of
services for the design contract. If any of the changes add significant costs or schedule issues, they
will be brought to back to Town Council for direction.

Background:

Nottingham Lake was built in 1979 and was constructed by building a dam along the west and south
edges of the Lake and using native ‘silty-clay’ material placed beneath a 20-mil PVC liner. The Lake
was originally used as drinking water for Avon Metropolitan District and currently provides non-
potable irrigation, recreation, augmentation for evaporation, and fish and wildlife uses. In addition,
the Lake is the centerpiece of Harry A. Nottingham Park and is a critical amenity in both winter and
summer seasons.

Numerous activities over the Lake’s 32-year history have degraded the liner, including: installation
of irrigation intake piping, piers for the pump house dock, replacement of the discharge piping valve,
replacement of the service spillway, installation of the sediment pond, and most recently, the fishing
pier. All of these activities, plus other instances such as placement of buoys for special events,
sediment removal, erosion and exposure to sunlight, have slowly contributed to the liner's
deterioration. Finally, a liner's useful life is approximately 20 years. The lake liner has been in
service for approximately 32 years.

Since the lake liner is severely compromised throughout the entire 15-acre footprint, the only
permanent solution is a complete liner replacement. Cost of liner replacement, including
permitting, design, and construction is estimated conceptually at $1.25 Million from the water fund.

3. Metcalf Gulch Drainage Improvements Project

Discussion:

The Metcalf Guich Drainage Improvements Project is located along Metcalf Road between
Nottingham Road and Wildwood Road. The Project consists of the installation of twin 66" x 51”
culverts, twin 24” culverts, and two separate 18” culverts for a total of four culvert crossings on
Metcalf Road. Associated concrete headwalls and wingwalls, boulder walls, and erosion control
measures are included in the scope of work. Ewing Trucking and Construction (Ewing) was awarded
the contract and mobilized on site on September 17, 2012 and the project was completed on
November 30, 2012. The project was completed on time and within the construction budget of
$565,894.19.

Town Manager Comments:
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